IMPLEMENTATION OF THE EC DIRECTIVE 
ON UNFAIR TERMS IN CONSUMER 
CONTRACTS (93/13/EEC) 

A Further Consultation Document 



Format of the Consultation Document 



The examination of the Directive is taken article by article. The text of the Directive 
appears first, in italics, and is followed by a draft of the appropriate implementing 
regulation or regulations. Each section ends with a commentary summarising the 
responses to the first consultation exercise and the Government’s reaction, including an 
explanation where changes have been made. The draft implementing Regulations follow a 
different order from the articles of the Directive and the complete text of the draft 
implementing Regulations is set out in Appendix 1 . Each draft regulation has been given 
an identifying letter, for ease of reference in your response. 



Compliance Cost 

In considering proposals for new legislation, the Government places great importance on 
giving due weight to the perception of business of the likely impact of the proposal on 
costs. On the basis of responses to the consultation document issued in October 1993, a 
Compliance Cost Assessment (CCA) has been prepared (see Appendix 2), Comments 
from consultees on this are welcomed. In particular the Department would like 
information on whether the proposals in this document would lead to a different estimate 
of compliance cost. 

So that any figures provided are meaningful it would be helpful to include an estimate of 
the annual turnover of that part of the business to which they relate. For example, a one- 
off cost of £10,000 for legal expenses is a more significant burden on a company with a 
£250,000 turnover than on one with a £250m turnover. 
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Comments are requested in writing by 14 November 1994 . They should be sent to: 



David Legg 

Consumer Affairs Division 
Department of Trade & Industry 
Room 413 

10-18 Victoria Street 

London 

SW1H ONN 

Telephone: 071-215 3325 
Fax: 071-215 3051 

Requests for additional copies of this document should be made by 
telephoning 071-215 3344 (answerphone) 



Consumer Affairs Division 
Department of Trade and Industry 
September 1994 
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Introduction 



The DTI published a consultation document on the implementation of the Unfair Contract 
Terms Directive in October 1993. 87 substantive responses were received, including a 
number which were submitted after the closing date. Although it has not been possible to 
reply to these responses individually, all have been given careful consideration and a 
number of revisions have been made to the draft implementing Regulations in 
consequence. Given the number of responses, the strength of views expressed in them, 
and in many cases the very careful thought which had clearly gone into their preparation, 
the Department has thought it right to publish this further consultation paper before the 
implementing Regulations are finalised and laid before Parliament. 

The present document follows the format of its predecessor, in that the text of the 
Directive appears first and is followed by a draft of the appropriate implementing 
Regulation or Regulations and then a commentary. The commentary addresses the main 
points made in the responses to the previous consultation and the Department’s 
conclusions on them. In addition, however, a number of respondents raised general 
issues which need to be considered separately. The main such issues are the relationship 
between the Directive and the Unfair Contract Terms Act 1977, the clarity of the terms 
and concepts used in the Directive and in the draft implementing Regulations, and the 
date of entry into force of the Regulations themselves. These are discussed in turn 
below. 



Relationship with the Unfair Contract Terms Act 1977 ("the Act"! 

Many consultees commented on the fact that the Regulations implementing the Directive 
would create two separate and overlapping regimes dealing with unfair terms in consumer 
contracts. This was widely criticised, and some consultees put forward suggestions for 
aligning the Act and the Directive by providing a common test of fairness and providing 
also that the requirement of reasonableness in the Act should equate with the test of 
fairness in the Directive. 

Whilst recognising the force of these comments, the Department does not consider it is 
possible to align the Act and the Directive in this way. So far as the Directive is 
concerned, good faith cannot be further elaborated on. It is more than a combination of 
the factors set out in Recital 16 to the Directive. The test of fairness in the Directive has 
three elements (contrary to the requirements of good faith, causing a significant imbalance 
in the parties’ rights and obligations, and to the detriment of the consumer) and these 
need to be considered together in the light of the balancing factors in Article 4(1). This, 
in the opinion of the Department, is likely in most cases to lead to a result very similar to 
that of the test of reasonableness in the Act, but the two tests are not the same. The 
Department has concluded therefore that it would be inconsistent with the proper 
implementation of the Directive to treat the concept of fairness as equivalent to the 
existing test of reasonableness in the Act. 
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Definitions 



A number of respondents argued that the coverage of the Regulations should be more 
precisely defined, along with the meaning of such terms as "seller", "supplier", 
"consumer", "in the course of business", "mandatory statutory or regulatory provisions", 
etc. The Department sympathises with this desire for greater clarity, and some 
amendments to the provisions of the Regulations dealing with definitions have been 
suggested. In general, however, the Department does not consider that the Regulations 
should depart significantly from the wording of the Directive. Because of the obligation 
to interpret the Regulations to give effect to the Directive, it would be open to any court 
to look behind the wording of the Regulations to the Directive itself and take a different 
view. In addition, an attempt to provide more precise definitions might create as many 
ambiguities as it resolved. For example, to provide specifically that a certain type of 
contract was or was not within the scope of the Regulations would carry an implication 
that in all other areas of doubt the reverse was the case. This would increase rather than 
decrease uncertainty. 



Date of entry into force 

It has been suggested that, since the Regulations are unlikely to be laid before Parliament 
until after the commencement of the 1994/95 Session, their date of entry into force should 
be postponed to provide time for any necessary re-drafting and re-printing of contracts. 
The Department is not convinced that a case has been made for postponing the entry into 
force of the Regulations beyond the date laid down in the Directive (contracts concluded 
after the 31 December 1994). It is proposed instead to include a transitional provision on 
the following lines: 

Where a contract to which these Regulations apply has been concluded before 30 
June 1995, on terms contained in a written pre-formulated standard contract, those 
terms shall not be assessed for fairness, if terms identical to those in the written 
pre-formulated standard contract had been offered to consumers generally by the 
seller or supplier at any time in the six months immediately before the coming into 
force of these Regulations. 
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Article 1(1) - The purpose of the Directive 



The purpose of this Directive is to approximate the laws, regulations and administrative 
provisions of the Member States relating to unfair terms in contracts concluded between a 
seller or supplier and a consumer . 



Regulation B(l) 

Subject to the provisions of Schedule l, these Regulations apply to any term in a 
contract concluded between a seller or supplier and a consumer where the term 
has not been individually negotiated. 

SCHEDULE X 

CONTRACTS AND PARTICULAR TERMS EXCLUDED FROM THE SCOPE 

OF THESE REGULATIONS 

The provisions of these Regulations do not apply to - 

(a) any contract relating to employment; 

<b) any contract relating to succession rights; 

(c) any contract relating to rights under family law; 

(d) any contract relating to the incorporation and organisation of 
companies or partnerships; and 

<«) — ° ' 



The original draft of Schedule 1 drew on the recitals to the Directive to 
exclude those terms in insurance contracts which define and circumscribe 
the insured risk and the insurer’s liability. This recital is, however, better 
considered as one example of the exclusion for so-called "core provisions" 
provided for in Article 4(2). The Department was persuaded that a 
separate exclusion for certain terms in insurance contracts does not add 
anything to what is contained elsewhere in the draft Regulations (regulation 
C(2)). Indeed there is a danger that by citing one example of a core 
provision the more general exclusion would be less effective. Moreover as 
originally drafted the limitation of the core provision exclusion to terms 
drafted in plain, intelligible language would not have been applied to 
insurance contracts. 
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A number of consultees argued that other types of contract should be 
specifically excluded from the scope of the implementing Regulations. The 
Department does not however consider that it would be consistent with the 
requirements of the Directive to go beyond its existing wording. Although 
the Department may be prepared to express a view, whether any particular 
contract term falls within the scope of the Regulations would be a matter 
for the courts, not for the Department, to determine. 
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Article 1(2) - Exclusion for contracts reflecting other law 



The contractual terms which reflect mandatory statutory or regulatory provisions and the 
provisions or principles of international conventions to which the Member States or the 
Community are party, particularly in the transport area, shall not be subject to the 
provisions of this Directive. 



SCHEDULE 1 

CONTRACTS AND PARTICULAR TERMS EXCLUDED FROM THE SCOPE 

OF THESE REGULATIONS 

The provisions of these Regulations do not apply to - 



(e) any term incorporated in order to comply with or which reflects - 

(i) mandatory, statutory or regulatory provisions of the United 
Kingdom; or 

(ii) the provisions or principles of international conventions to 
which the member States or the Community are party. 



It was suggested by some consultees that the phrase "member States or the 
Community" could be replaced by "UK or the Community". This would 
however have a different meaning. The Directive does not permit an 
exclusion for terms in an international convention to which only one 
member State is a party, unless that convention has entered into national 
law (when the exclusion in Schedule 1 (e) (i) would apply). The wording 
as given is needed to encompass conventions entered into by the member 
States acting together, for example under the Justice and Interior pillar of 
the Treaty on European Union, as well as those entered into by member 
States when acting as the Community. 

Some concern was expressed as to how the phrase "mandatory statutory or 
regulatory provisions" should be interpreted. Should it be read as 
"mandatory provisions, statutory provisions or regulatory provisions" or 
"mandatory statutory provisions or regulatory provisions"? A different 
ambiguity exists in the French text which refers to "des dispositions 
legislatives ou reglementaires imperatives". The two texts are only 
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consistent when the phrase is taken to mean "mandatory provisions, 
statutory provisions or regulatory provisions". 

The Department takes the view that contract terms which are not laid down 
in statute but are nevertheless agreed with a regulator established by statute 
and acting under powers ultimately derived from statute would fall outside 
the scope of the Regulations by virtue of the exclusion in paragraph (e)(i) 
of Schedule 1 . 
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Article 2 - Definitions 



(a) "unfair terms " means the contractual terms defined in Article 3; 

(b) "consumer" means any natural person who, in contracts covered by this Directive, 
is acting for purposes which are outside his trade, business or profession; 

(c) ", seller or supplier " means any natural or legal person who, in contracts covered 
by this Directive, is acting for purposes relating to his trade, business or 
profession, whether publicly owned or privately owned. 



Regulation A 

In these Regulations - 

"business" includes a trade or profession and the activities of any government 
department or local or public authority; 

"consumer" means a natural person who is acting for purposes which are outside 
bis business; 

"court" in relation to England and Wales and Northern Ireland means the High 
Court, and in relation to Scotland? the Court of Session; 

"Director" means the Director General of Fair Trading; 

"seller" means a person who? acting for purposes related to his business, sells 
goods; and 

"supplier" means a person who, acting for purposes related to his business, 
supplies goods or services. 



The definitions of consumer, seller and supplier have been amended to 
bring them into line with those in the Directive. In particular the definition 
of consumer has been amended so that it is not extended to partnerships 
and other unincorporated bodies. 

It was suggested by some consultees that small modifications should be 
made to some of the definitions, for example leaving out the word "his" 
before "business" in the definitions of consumer, seller and supplier. It 
was argued that, as drafted, an individual acting for his employer would 
gain the protection of the Directive and this was not the intention. It is the 
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Department’s view that he would still be regarded as acting by way of his 
business and that inclusion of the word would therefore make no 
difference. 



The original draft used the phrase "in the course of" rather than "purposes 
relating to " . It has been pointed out that former could be narrower than 
the latter and so the Department has decided to follow more closely the 
wording of the Directive. 
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Article 3£1) - Definition of an unfair term 



A contractual term which has not been individually negotiated shall be regarded as unfair 
if, contrary to the requirement of good faith, it causes a significant imbalance in the 
parties’ rights and obligations arising under the contract, to the detriment of the 
consumer . 



Regulation C(l) 

In these Regulations, subject to paragraph (2) below, ’'unfair term* means any 
term which contrary to the requirement of good faith causes a significant 
imbalance in the parties’ rights and obligations under the contract to the 
detriment of the consumer, taking into account the nature of the goods or 
services for which the contract w as concluded and referring* as at the time of the 
conclusion of the contract, to all circumstances attending the conclusion of the 
contract and to ail the other terms of the contract or of another contract on 
which it is dependent* 



Regulation C(3) 

In determining whether a term satisfies the requirement of good faith, regard 
shall be had in particular to the matters specified in Schedule 2 to these 
Regulations* 



SCHEDULE 2 

ASSESSMENT OF GOOD FAITH 

In making an assessment of good faith, regard shall be had in particular to 

- the strength of the bargaining positions of the parties, 

whether the consumer had an inducement to agree to the term, 
whether the goods or services were sold or supplied to the special 

I!! ; order of the consumer, and ' llllllllllll ' ~ ' 

the extent to which the seller or supplier has dealt fairly and 
equitably with the consumer* 
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A number of consultees argued that the test of fairness should be replaced 
by a test of reasonableness which would be more familiar in the UK. 

Others argued that the requirement of good faith should be described in 
more detail. The Department has considered these comments carefully. It 
has concluded however that there should be no substantive changes to its 
original proposals for implementation. 

Whilst the Department takes the view that a similar result is in most cases 
likely to be achieved when applying the test of fairness in the Directive as 
when the term is considered to determine whether it is reasonable under the 
Act, there can be no guarantee that this would be the case. There may be 
terms which would be contrary to the requirement of good faith but would 
be reasonable, and there may be others which would not be contrary to the 
requirement of good faith and yet are unreasonable. Some consultees felt 
that there was a danger that the courts would put a narrow construction on 
the words "good faith". The courts are however used to dealing with 
legislation of European origin and would not be likely to adopt an 
interpretation of "good faith" which was inconsistent with the intentions of 
the Directive. One solution proposed was to remove any reference to 
"good faith" and refer simply to the factors set out in Schedule 2. The 
Department takes the view however that it would not be consistent with 
proper implementation of the Directive to omit any reference to good faith. 
In any event, the list in Schedule 2 is not exhaustive. 

Suggestions were made for additional factors which could be included in 
Schedule 2. The Department does not regard this as necessary since 
Schedule 2 is not an exhaustive list and these matters can be taken into 
account as appropriate. One specific suggestion was to include a reference 
to conspicuousness and ease of understanding of the terms. In the 
Department’s view, this is already covered by the reference to having dealt 
fairly and equitably. 

Another suggestion for an additional factor to be taken into account in 
assessing good faith was the extent to which the consumer had the benefit 
of independent legal advice. The Department cannot however see any 
reason why a consumer should be deprived of the protection of the 
Regulations because he has taken legal advice. 
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Article 3(2) -Definition of an individually negotiated term 



A term shall always be regarded as not individually negotiated where it has been drafted 
in advance and the consumer has therefore not been able to influence the substance of the 
term, particularly in the context of a pre-formulated standard form contract. 

The fact that certain aspects of a term or one specific term have been individually 
negotiated shall not exclude the application of this Article to the rest of a contract if an 
overall assessment of the contract indicates that it is nevertheless a pre-formulated 
standard contract. 

Where any seller or supplier claims that a standard term has been individually negotiated, 
the burden of proof in this respect shall be incumbent on him. 



Regulation B(2) 

For the purposes of these Regulations, a terra shall ahvays.be regarded as not 
having been individually negotiated where it has been drafted in advance, 

lllllf ' ■ ■ Regulation B(3) '■ . ", ; ; : ' |||||| 

Notwithstanding that a specific terra or certain aspects of it in a contract has 
been individually negotiated, these Regulations shall apply to the rest of the 
contract if an overall assessment of the contract indicates that it is a pre- 
formulated standard contract 

!!|ll!!||:|; : !|i!§||§- Regulation B(4) 2 |||f|§ 

Tt shall be for any seller or supplier who claims that a term was individually 
negotiated to show that it was. 



Regulations B(3) has been reworded to make it clear that the Regulations 
can be applied to the other terms in the contract even if one term, or part 
of a term, was negotiated. 
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Article 3(3) - Introduction of annex 



The Annex shall contain an indicative and non-exhaustive list of the terms which may be 
regarded as unfair. 



Regulation C(4) 

Schedule 3 to these Regulations contains an indicative and non exhaustive list of 
the terms which may he regarded as unfair* 



A number of consultees suggested that since the Annex to the Directive is 
indicative there would be no requirement to include it in the implementing 
Regulations. The Department also considered the suggestion that the 
Annex should not be included in the implementing Regulations but should 
be issued as part of a separate guidance note. Whilst appreciating the 
strength of the arguments put forward, the Department concluded that 
neither approach would benefit consumers or business. Even if the Annex 
was not included in the implementing legislation the courts would be able 
to look behind the Regulations to the Directive itself and hence the Annex. 
There is in any event a forceful argument that, even as an indicative list, 
the Annex is helpful as a guide to those wishing to draw up contract terms 
and those who are considering challenging contract terms. 

Another suggestion was that the Annex should be made a list of terms 
which were unfair unless proved fair by the party wishing to rely upon 
them. The Department considered this possibility carefully, but concluded 
that reversal of the burden of proof could place an unfair burden on 
businesses, particularly in the case of a contract term which though 
apparently within the scope of one of the items in the Annex was in fact 
justified under the criteria in regulation C(l) and Schedule 2. In any event 
the Department considers that the burden of proof will, in practical 
circumstances, be determined by the circumstances under which the 
contract is challenged. 

More generally, a number of respondents criticised the Annex for 
ambiguities and for containing terms which would impact directly upon 
their methods of conducting business. The Department has considered 
these representations. As regards the general allegations of ambiguity, it 
does not consider that any attempt to enlarge upon the definitions in the 
Annex would not remove that ambiguity. As regards the criticisms of 
specific items, the Department believes that the fears that have been 
expressed are misconceived. The Annex is not a blacklist, and the fairness 
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of any term must be judged against the criteria in regulation C(l) and 
Schedule 2. The Department does not believe that any business which 
deals fairly and equitably with its customers need be concerned about the 
provisions of the Annex. 

Some consultees suggested that the Department should draw upon recital 17 
to edit the Annex. This recital reads: 

Whereas for the purposes of this Directive, the annexed list 
of terms can be of indicative value only and, because of the 
minimal character of the Directive, the scope of these terms 
may be the subject of amplification or more restrictive 
editing by the Member States in their national laws. 

It is however the view of the Department that "more restrictive editing" 
means strengthening the effect of the Annex to the advantage of the 
consumer (eg by blacklisting certain terms). The meaning of this recital is 
clearer in the French text which reads: 

Considerant que, pour les besoins de la presente directive, la 
liste des clauses figurant en annexe ne saurait avoir qu’un 
caractere indicatif et que, en consequance du caractere 
minimale, elle peut faire 1’objet d’ajouts ou de formulations 
plus limitatives notamment en ce qui concerne la portee de 
ces clauses , par les Etats membres dans le cadre de leur 
legislation. 
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Article 4 (1) - Rules for assessing fairness 



Without prejudice to Article 7, the unfairness of a contractual term shall be assessed 
taking into account the nature of the goods or services for which the contract was 
concluded and by referring, at the time of conclusion of the contract, to all the 
circumstances attending the conclusion of the contract and to all the other terms of the 
contract or of another contract on which it is dependent. 



Regulation C(l) 

In these Regulations, subject to paragraph (2) below, "unfair term" means any 
term which contrary to the requirement of good faith causes a significant 
imbalance in the parties’ rights and obligations under the contract to the 
detriment of the consumer, taking into account the nature of the goods or 
services for which the contract was concluded and referring, as at the time of the 
conclusion of the contract, to all circumstances attending the conclusion of the 
contract and to all the other terms of the contract or of another contract on 
which it is dependent. 



Some consultees would have preferred the use of the terms "made" and 
"making" rather than "concluded" and "conclusion" since they felt that the 
latter suggested the performance of the contract. The Department considers 
that as drafted the meaning is clear. 

The drafting has been amended to make it clear that fairness is to be 
assessed by referring back to the circumstances at the time of the 
conclusion of the contract, not that it must be assessed at that time. 

The Directive divides the assessment of fairness between two articles, 
Article 3(1) and Article 4(1). Some consultees would have preferred this 
separation to be retained to an extent in the implementing Regulations. The 
Department has considered this suggestion, but has come to the conclusion 
that it is better to have a self-contained single definition of fairness. 
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Article 4(2 ) - Exclusion of core provisions 

Assessment of the unfair nature of the terms shall relate neither to the definition of the 
main subject matter of the contract nor to the adequacy of the price and remuneration, on 
the one hand, as against the services or goods supplied in exchange, on the other, insofar 
as these terms are in plain intelligible language. 



Regulation C(2) 

Assessment of the unfair nature of the term shall relate neither to the definition 
of the main subject matter of the contract nor to the adequacy of the price and 
remuneration, as against the goods or services supplied* in so far as such a term 
is in plain, intelligible language. 



This regulation has been amended to bring it more in line with the 
Directive. 

Some consultees argued that it should be stated explicitly that in assessing 
the fairness of other terms it is possible to take into account the so-called 
core provisions, that is the terms referred to in Article 4(2). The 
Department concluded that it is not necessary to do this since regulation 
C(l) already makes it clear that, in assessing the fairness of a particular 
contract term, the courts may refer "to all the other terms of the contract". 
This would include the core provisions. 
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Article 5 - Written contracts in plain language 



In the case of contracts where all or certain terms offered to the consumer are in writing , 
these terms must always be drafted in plain, intelligible language. Where there is doubt 
about the meaning of a term, the interpretation most favourable to the consumer shall 
prevail. This rule on interpretation shall not apply in the context of the procedures laid 
down in Article 7(2). 



Regulation E 

A seller or supplier shall ensure that any written term of a contract 1$ expressed 
in plain, intelligible language, and if there is doubt about the meaning of a 
written term, the interpretation most favourable to the consumer shall prevail. 



A number of consultees suggested that the requirement for terms to be in 
plain intelligible language could be an aspect of good faith and could be 
included in Schedule 2. The Department concluded however that to 
elaborate further on the requirement of good faith could be unhelpful since 
it could suggest that other factors were not relevant to an assessment of 
fairness. There is, in any event, nothing to prevent the courts taking into 
account the way in terms are drafted when considering whether they satisfy 
the requirement of good faith. 

Other consultees considered that this provision in the Directive represented 
nothing more than the contra proferentem rule and that the single article of 
the Directive would be better reflected by a single regulation. The 
Department has decided to adopt this approach. 
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Article 6(1) - Unfair terms to be voidable 



Member States shall lay down that unfair terms used in a contract concluded with a 
consumer by a seller or supplier shall , as provided for under their national law, not be 
binding on the consumer and that the contract shall continue to bind the parties upon 
those terms if it is capable of continuing in existence without the unfair terms. 



Regulation D(l) 

An unfair term in a contract concluded with a consumer by a seller or supplier 
shall not be binding on the consumer, 

IIISSSlillE •- . 

The contract shall continue to bind the parties if it is capable of continuing in 
existence without the unfair term. 



In its original draft the Department took the view that it was unnecessary to 
state explicitly that the remaining terms of the contract would continue to 
bind the parties. A significant number of consultees felt that it would be 
clearer if the position was set out in full, as in the Directive. The 
Department accepts this criticism and has redrafted accordingly. 
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Article 6 ( 2 ) - Applicable law 



Member Stales shall take the necessary measures to ensure that the consumer does not 
lose the protection granted by this Directive by virtue of the choice of the law of a non- 
Member country as the law applicable to the contract if the latter has a close connection 
with the territory of the Member States. 



Regulation F 

These Regulations shall apply notwithstanding any contract term w hich applies 
or purports to apply the law of a non member State* if the contract has a dose 
connection with the territory of the member States, 



The original draft regulation appeared to be wider than the provision in the 
Directive which it implemented but the Department did not consider that it 
went further than the rules of private international law. A number of 
consultees suggested however that it could, as drafted, be detrimental to 
certain consumers, for example in the case of a contract of insurance for a 
citizen of a state of the USA which sought to apply the law of that state. 
The regulation has therefore been redrafted in a fashion more in line with 
the corresponding provision in the Directive. 
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Article 7(1) - Prevention of continued use of unfair terms 



Member States shall ensure that, in the interests of consumers and of competitors, 
adequate and effective means exist to prevent the continued use of unfair terms in 
contracts concluded by sellers or suppliers. 



Regulation G 

(1) It shall be the duty of the Director to consider any complaint made 
to him that any contract term drawn up for general use is unfair, unless the 
complaint appears to the Director to be frivolous or vexatious. 

(2) If having considered a complaint about any contract term pursuant 
to paragraph (1) above the Director considers that the contract term is unfair he 
may, if he considers it appropriate to do so, bring proceedings for an injunction 
(in which proceedings he may also apply for an interlocutory injunction) against 
any person appearing to him to be using or recommending use of such a term in 
contracts concluded with consumers. 

(3) . The Director may, if he considers it appropriate to do so, have 
regard to any undertakings given to him by or on behalf of a seller or supplier or 
association of sellers or suppliers, as to the continued use of such a term in 
contracts concluded with consumers. 

<4) The Director shall give reasons for his decision to apply or not to 
apply, as the case may be, for an injunction in relation to any complaint which 
these Regulations require him to consider, 

(5) The court on an application by the Director may grant an 
injunction on such terms as it thinks fit, 

(6) An injunction may relate not only to use of a term in a particular 
contract hut to any similar term used in consumer contracts by sellers or 
suppliers or recommended for use in such contracts by an association of sellers or 
suppliers. 

(7) The Director may arrange for the dissemination in such form and 
manner as he considers appropriate of such information and advice concerning 
the operation of these Regulations as may appear to him to be expedient to give 
to the public and to all persons likely to be affected by these Regulations. 
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Article 7(2) - Use of injunctions 



The means referred to in paragraph 1 shall include provisions whereby persons or 
organisations, having a legitimate interest under national law in protecting consumers, 
may take action according to the national law concerned before the courts or before 
competent administrative bodies for a decision as to whether contractual terms drawn up 
for general use are unfair, so that they can apply appropriate and effective means to 
prevent the continued use of such terms. 



Regulation Q 

(!) It shall be the duty of the Director to consider any complaint made 
to Iiim that any contract term drawn up for general use is unfair, unless the 
complaint appears to the Director to be frivolous or vexatious, 

(2) If having considered a complaint about any contract term pursuant 
to paragraph (1) above the Director considers that the contract term is unfair he 
may, if he considers it appropriate to do so, bring proceedings for ah injunction 
(in which proceedings he may also apply for an interlocutory injunction) against 
any person appearing to him to be using dr recommending use of such a term in 
contracts concluded with consumers, 

(3) The Director may, if he considers it appropriate to do so, have 
regard to any undertakings given to him by or on behalf of a seller or supplier or 
association of sellers or suppliers, as to the continued use of such a term in 
contracts concluded with consumers, 

(4) The Director shall give reasons for his decision to apply or not to 
apply, as the case may he, for an injunction in relation to any complaint which 
these Regulations require him to consider, 

<5) The court on an application by the Director may grant an 
injunction on such terms as it thinks fit. 
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In its earlier consultation paper the Department concluded that no action 
was necessary to implement Article 7(1) and (2), in the former case 
because the legislation would automatically confer a right of civil action 
and in the latter case because there were no current provisions in UK 
national law of the type envisaged. 

Reactions of consultees were mixed. Business respondents by and large 
welcomed the Department’s approach. Consumer groups, by contrast, 
criticised it as not complying with the intentions of the Directive. The 
Department also received a substantial number of responses from 
independent lawyers. The strong consensus among them was that 
implementing action as regards Article 7(1) and (2) was required, though 
different views were expressed as to what that action should be. 

After carefully considering all the comments made, the Department has 
concluded that the balance of argument supports the view that positive 
action is required to implement Article 7(1) and (2) of the Directive. The 
Department proposes therefore to lay a statutory duty upon the Director 
General of Fair Trading to consider any complaint made to him that any 
contract term or terms drawn up for general use are unfair, and where 
appropriate to bring proceedings for an injunction to secure that use of that 
term or terms is discontinued. The Department has considered, and 
rejected, suggestions that it should go farther and empower organisations 
representative of consumers generally to challenge contract terms in the 
courts. There is at present no general right of representative action in UK 
law, and the Department does not consider that it would be either 
appropriate or necessary to introduce such a right. The Department also 
rejects the suggestion made by some respondents that use of unfair terms 
should carry criminal sanctions. 
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Article 7(3) - Action against several sellers 



With due regard for national laws, the legal remedies referred to in paragraph 2 may be 
directed separately or jointly against a number of sellers or suppliers from the same 
economic sector or their associations which use or recommend the use of the same 
general contractual terms or similar terms. 



Regulation G 

(6) An injunction may relate not only to use of a term in a particular 
contract but to any similar term used in consumer contracts by sellers or 
suppliers or recommended for use in such contracts by an association of sellers or 
suppliers. 



Article 8 - Freedom to extend consumer protection 

Member States may adopt or retain the most stringent provisions compatible with the 
Treaty in the area covered by this Directive, to ensure a maximum degree of protection 
for the consumer. 

Some consultees suggested that the protection of the Directive should be 
extended to cover business to business contracts (as does the Unfair 
Contract Terms Act 1977 when these are on written standard terms). The 
Government is not minded to do this. 

Certain contract terms, which under these Regulations would appear to be 
subject to a test of good faith, are already void in the UK, eg exclusion of 
liability for death or personal injury. This will remain the position. 



Article 9 - Report by Commission 

The Commission shall present a report to the European Parliament and to the Council 
concerning the application of this Directive five years at the latest after the date in Article 
10 ( 1 ). 



No action required from member States. 



24 



Printed image digitised by the University of Southampton Library Digitisation Unit 



Article 10(1) - Date of implementation 



Member States shall bring into force laws, regulations and administrative provisions 
necessary to comply with this Directive no later than 31 December 1994, They shall 
forthwith inform the Commission thereof. 

These provisions shall be applicable to all contracts concluded after 31 December 1994, 

It is intended that the Regulations should enter into force before 31 
December 1994 and apply to all contracts concluded on or after 1 January 
1995. The Department is considering however whether to include a 
transitional provision to the effect that, until 30 June 1995, the Regulations 
would not apply to written pre-formulated standard contracts which had 
been offered to consumers generally during the period from 1 July to 
31 December 1994. 



Article 10(2) - Reference to Directive in implementing legislation 

When Member States adopt these measures, they shall contain a reference to this 
Directive or shall be accompanied by such reference on the occasion of their official 
publication. The methods of making such a reference shall be laid down by the Member 
States. 



This is a standard provision. The conventional format will be followed. 



Article 10(3) - Communication by Member States 

Member States shall communicate the main provisions of national law which they adopt in 
the field covered by this Directive to the Commission 

No implementing legislation is required. This provision will 
be complied with. 



Article 11 



This Directive is addressed to the Member States. 
No action necessary. 
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Annex 



TERMS REFERRED TO IN ARTICLE 3(3) 

1. Terms which have the object or effect of: 

(a) excluding or limiting the legal liability of a seller or supplier in the event of the 
death of a consumer or personal injury to the latter resulting from an act or 
omission of that seller or supplier; 

(b) inappropriately excluding or limiting the legal rights of the consumer vis-a-vis the 
seller or supplier or another party in the event of total or partial non-performance 
or inadequate performance by the seller or supplier of any of the contractual 
obligations , including the option of offsetting a debt owed to the seller or supplier 
against any claim which the consumer may have against him; 

(c) making an agreement binding on the consumer whereas provision of services by 
the seller or supplier is subject to a condition whose realisation depends on his 
own will alone; 

(d) permitting the seller or supplier to retain sums paid by the consumer where the 
latter decides not to conclude or perform the contract, without providing for the 
consumer to receive compensation of an equivalent amount from the seller or 
supplier where the latter is the party cancelling the contract; 

(e) requiring any consumer who fails to fulfil his obligation to pay a 
disproportionately high sum in compensation; 

(f) authorising the seller or supplier to dissolve the contract on a discretionary basis 
where the same facility is not granted to the consumer , or permitting the seller or 
supplier to retain the sums paid for services not yet supplied by him where it is the 
seller or supplier himself who dissolves the contract; 

(g) enabling the seller or supplier to terminate a contract of indeterminate duration 
without reasonable notice except where there are serious grounds for doing so; 

(h) automatically extending a contract of fixed duration where the consumer does not 
indicate otherwise, when the deadline fixed for the consumer to express this desire 
not to extend the contract is unreasonably early; 

(i) irrevocably binding the consumer to terms with which he had no real opportunity 
of becoming acquainted before the conclusion of the contract; 

(j) enabling the seller or supplier to alter the terms of the contract unilaterally 
without a valid reason which is specified in the contract; 
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(k) enabling the seller or supplier to alter unilaterally without a valid reason any 
characteristics of the product or service to be provided; 

(l) providing for the price of goods to be determined at the time of delivery or 
allowing a seller of goods or supplier of services to increase their price without in 
both cases giving the consumer the corresponding right to cancel the contract if 
the final price is too high in relation to the price agreed when the contract was 
concluded; 

(m) giving the seller or supplier the right to determine whether the goods or services 
supplied are in conformity with the contract, or giving him the exclusive right to 
interpret any term of the contract; 

(n) limiting the seller’s or supplier’s obligation to respect commitments undertaken by 
his agents or making his commitments subject to compliance with a particular 
formality; 

(o) obliging the consumer to fulfil all his obligations where the seller or supplier does 
not perform his; 

(p) giving the seller or supplier the possibility of transferring his rights and 
obligations under the contract, where this may serve to reduce the guarantees for 
the consumer, without the latter’s agreement; 

(q) excluding or hindering the consumer ’s right to take legal action or exercise any 
other legal remedy, particularly by requiring the consumer to take disputes 
exclusively to arbitration not covered by legal provisions, unduly restricting the 
evidence available to him or imposing on him a burden of proof which, according 
to the applicable law, should lie with another party to the contract, 

2. Scope of subparagraphs (g), (j) and (l) 

(a) Subparagraph (g) is without hindrance to terms by which a supplier of financial 
services reserves the right to terminate unilaterally a contract of indeterminate 
duration without notice where there is a valid reason, provided that the supplier is 
required to inform the other contracting party or parties thereof immediately. 

(b) Subparagraph (j) is without hindrance to terms under which a supplier of financial 
services reserves the right to alter the rate of interest payable by the consumer or 
due to the latter, or the amount of other charges for financial services without 
notice where there is a valid reason, provided that the supplier is required to 
inform the other contracting party or parties thereof at the earliest opportunity and 
that the latter are free to dissolve the contract immediately. 
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(c) Subparagraphs (g), (?) and (l) do not apply to: 



transactions in transferable securities, financial instruments and other 
products os services where the price is linked to fluctuations in a stock 
exchange quotation or index or a financial market rate that the seller or 
supplier does not control; 

contract for the purchase or sale of foreign currency, traveller’s cheques or 
international money orders denominated in foreign currency; 

(d) Subparagraph (l) is without hindrance to price indexation clauses, where lawful, 
provided that the method by which prices vary is explicitly described. 



SCHEDULE 3 

INDICATIVE AND ILLUSTRATIVE LIST OF TERMS WHICH MAY BE 

REGARDED AS UNFAIR 

(List of annex terms) 
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APPENDIX I 



Interpretation 

A. In these Regulations - 

"business" includes a trade or profession and the 
activities of any government department or local or 
public authority; 

"consumer" means a natural person who is acting for 
purposes which are outside his business; 

"court" in relation to England and Wales and Northern 
Ireland means the High Court, and in relation to 
Scotland, the Court of Session; 

"Director" means the Director General of Fair Trading; 

"seller" means a person who, acting for purposes related 
to his business, sells goods; and 

"supplier" means a person who, acting for purposes 
related to his business, supplies goods or services. 



Terms to which these Regulations apply 

B. - (1) Subject to the provisions of Schedule 1, these 
Regulations apply to any term in a contract concluded between 
a seller or supplier and a consumer where the term has not 
been individually negotiated. 

( 2 ) For the purposes of these Regulations, a term shall 
always be regarded as not having been individually negotiated 
where it has been drafted in advance. 
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(3) Notwithstanding that a specific term or certain 
aspects of it in a contract has been individually negotiated, 
these Regulations shall apply to the rest of the contract if 
an overall assessment of the contracts indicates that it is 
pre- formulated standard contract. 

(4) It shall be for any seller or supplier who claims 
that a term was individually negotiated to show that it was. 



Unfair terms 

C. - (1) In these Regulations, subject to paragraph (2) 
below, "unfair term" means any term which contrary to the 
requirement of good faith causes a significant imbalance in 
the parties' rights and obligations under the contract to the 
detriment of the consumer, taking into account the nature of 
the goods or services for which the contract was concluded and 
referring, as at the time of the conclusion of the contract, 
to all cii cumstances attending the conclusion of the contract 
and to all the other terms of the contract or of another 
contract on which it is dependent . 

(2) Assessment of the unfair nature of the term shall 
relate neither to the definition of the main subject matter of 
the contract nor to the adequacy of the price and 
remuneration, as against the goods or services supplied, in so 
far as such a term is in plain, intelligible language. 

(3) In determining whether a term satisfies the 
requirement of good faith, regard shall be had in particular 
to the matters specified in Schedule 2 to these Regulations. 

(4) Schedule 3 to these Regulations contains an 
indicative and non exhaustive list of the terms which may be 
regarded as unfair. 
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Consequence of inclusion of unfair terms in contracts 



D. - (1) An unfair term in a contract concluded with a 

consumer by a seller or supplier shall not be binding on the 
consumer . 

(2) The contract shall continue to bind the parties if 
it is capable of continuing in existence without the unfair 
term. 

Construction of written contracts 

E. A seller or supplier shall ensure that any written 
term of a contract is expressed in plain, intelligible 
language, and if there is doubt about the meaning of a written 
term, the interpretation most favourable to the consumer shall 
prevail . 

Choice of law clauses 

F. These Regulations shall apply notwithstanding any 
contract term which applies or purports to apply the law of a 
non member State, if the contract has a close connection with 
the territory of the member States. 

Prevention of continued use of unfair terms 

^ • - ' l ) It shall be the duty of the Director to consider 
any complaint made to him that any contract term drawn up for 
general use is unfair, unless the complaint appears to the 
Director to be frivolous or vexatious. 

(2) If having considered a complaint about any contract 
term pursuant to paragraph (1) above the Director considers 
that the contract term is unfair he may, if he considers it 
appropriate to do so, bring proceedings for an injunction (in 
which proceedings he may also apply for an interlocutory 
injunction) against any person appearing to him to be using or 
recommending use of such a term in contracts concluded with 
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consumers . 



(3) The Director may, if he considers it appropriate to 
do so, have regard to any undertakings given to him by or on 
behalf of a seller or supplier or association of sellers or 
suppliers, as to the continued use of such a term in contracts 
concluded with consumers. 

(4) The Director shall give reasons for his decision to 
apply or not to apply, as the case may be, for an injunction 
in relation to any complaint which these Regulations require 
him to consider. 

(5) The court on an application by the Director may 
grant an injunction on such terms as it thinks fit. 

(6) An injunction may relate not only to use of a term 
in a particular contract but to any similar term used in 
consumer contracts by sellers or suppliers or recommended for 
use in such contracts by an association of sellers or 
suppliers . 

(7) The Director may arrange for the dissemination in 
such form and manner as he considers appropriate of such 
information and advice concerning the operation of these 
Regulations as may appear to him to be expedient to give to 
the public and to all persons likely to be affected by these 
Regulations . 
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SCHEDULE 1 



Regulation B{1) 



CONTRACTS AND PARTICULAR TERMS EXCLUDED FROM THE SCOPE 

OF THESE REGULATIONS 



The provisions of these Regulations do not apply to - 

(a) any contract relating to employment; 

(b) any contract relating to succession rights; 

(c) any contract relating to rights under family law; 

(d) any contract relating to the incorporation and 

organisation of companies or partnerships; and 

(e) any term incorporated in order to comply with or 
which reflects - 

(i) mandatory, statutory or regulatory provisions 
of the United Kingdom; or 

(ii) the provisions or principles of international 
conventions to which the member States or the 
Community are party. 
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SCHEDULE 2 



Regulation C(3) 



ASSESSMENT OF GOOD FAITH 

In making an assessment of good faith, regard shall be had in 
particular to 

the strength of the bargaining positions of the 
parties , 

whether the consumer had an inducement to agree to 
the term, 

whether the goods or services were sold or supplied 
to the special order of the consumer, and 

the extent to which the seller or supplier has dealt 
fairly and equitably with the consumer. 
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SCHEDULE 3 



Regulation C(4) 



INDICATIVE AND ILLUSTRATIVE LIST OF TERMS WHICH MAY BE 

REGARDED AS UNFAIR 



(List of annex terms) 
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(INTENTIONALLY BLANK) 
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APPENDIX 2 



COMPLIANCE COST ASSESSMENT 



Purpose and expected benefit of the measure 

The Regulations give effect in the United Kingdom to Directive 93/ 13/EEC on Unfair 
Terms in Consumer Contracts. Their main effect is to introduce for the first time a 
general concept of fairness into the UK law of contract. The Regulations prohibit the 
inclusion of unfair terms in standard form contracts between a supplier acting in the 
course of a business and a consumer. An unfair term is defined as a term which contrary 
to the requirements of good faith, causes a significant imbalance in the parties’ rights and 
obligations arising under the contract, to the detriment of the consumer. Schedule 3 to 
the Regulations contains an indicative list of terms which may be, but are not necessarily, 
held to be unfair. 



Business sectors affected 

The Regulations apply to all businesses which use standard, non-negotiated contracts. 
These include banks and building societies, providers of credit and facilities, insurance 
companies, retail suppliers, travel operators, etc. 



Compliance costs 

The compliance cost for business is principally the cost where necessary of checking and, 
again if necessary, re-drafting standard form contracts. Additional costs may be incurred 
by companies who wish to insure against possible legal action. 

Companies may wish to take legal advice to ensure that their standard form contracts do 
not contain unfair contract terms. If contracts need to be re-drafted then additional costs 
will be incurred in printing and distributing. 



Estimated compliance cost for a typical "business" in the sectors principally affected 

It is difficult to produce estimates for the "typical" business as there are wide differences 
in the number of standard terms companies may use, and the way these are published. 
This is illustrated by the widely different compliance cost estimates provided for a 
number of sectors covered by the draft Regulations. It is believed however that few 
businesses use contract terms which would fall within the definition of "unfair" in the 
Directive, and that the compliance cost will for many if not most businesses be very 
small. There are however a number of special cases and these are considered in turn 
below. 
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Banking 



The British Bankers’ Association (BBA) estimate that the cost for a large bank to 
examine its terms and conditions, then re-print and circulate to the branches could 
well vary between £500,000 and £1 million according to the length of time 
between the Regulations being made and their entry into force. If security 
documentation is affected by the Regulations this would cause particularly large 
problems. One member bank spent some £250,000 on ensuring that guarantees 
are in plain English, and this may indicate the order of magnitude of what is 
involved. 

One major bank has suggested that the increase in complaints arising as a result of 
the Regulations could result in recurring direct costs of £100,000 to £200,000 per 
annum. This would represent 0.005% of operating expenses. 

Investment and Mortgage Lending 

'*" — gP — — - -- TIP 

The Council of Mortgage Lenders (CML) estimate non-recurring costs 
(reviewing contracts, system changes, etc) of £2 million for building societies 
(investment and lending) and £1.5 million for other mortgage lenders. 84 building 
societies and 67 other mortgage lenders are members of CML so these figures 
would translate to an average of around £23,000 per member. CML members 
account for over 90% of all UK mortgage lending. 

Recurring annual costs (altering interest rates, reviewing documentation, 
marketing, consumer complaints, etc) are estimated by the CML at £60 million for 
building societies and up to £10 million for other lenders. 

Insurance 

The 1992 Insurance Ombudsman’s Annual Report list a total of 335 insurance 
companies issuing relevant contracts whose documents will fall within the scope of 
the Directive. This figure does not include the Lloyd’s syndicates, of which some 
50 syndicates also issue personal insurance policies. The Association of British 
Insurers estimate that if each insurance company were to instruct a solicitor, who 
charged a rate of £125 per hour, to examine 5 contracts and to spend five hours 
considering each contract, the legal expenses bill for considering 1675 contracts 
would amount to over £1 million. This needs to be considered in the context of 
annual insurance sales of around £4 billion for home insurance, £4 billion for 
motor insurance and £40 billion for life insurance (of which £1.6 billion is new 
business). Taking home, motor and new life insurance policies only, compliance 
costs would represent 0.01% of premium income, and taking all policies 0.002%. 
Many insurers will have more than five contracts to consider; the major 
composites, for example, are likely to have at least 40. 

Annually recurring costs are expected to be less significant, although all insurance 
companies will need to review their policy wordings as precedents are established. 
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Travel business 



The Association of British Travel Agents anticipates compliance costs to its own 
members of several hundred pounds per member to perhaps £5-6,000 depending 
on the extent of specialist advice needed. They anticipate higher costs to those 
without access to ABTA’s advice. There are 3,500 ABTA members. 

House building 

The House Builders Federation were not able to quantify the cost to their 
members of complying with the draft Regulations but qualitatively identify the 
following costs: 

re-drafting all standard form contracts (non-recurring); 

amending all conveyancing procedures to permit even lengthier 
opportunities for purchasers to re-negotiate terms (recurring); 

insuring against possible claims (recurring); 

delay and uncertainty, affecting cash flow, on all sales (recurring); 

cost to consumers of preparation of contracts. 



Transport 

One urban transport system estimated immediate legal costs of £13,000 and 
estimated annual costs of some £32,000. These figures compare with an annual 
turnover of £25 million. 



Effects on international competitiveness 

None. Insofar as the sectors most affected compete in international markets, any 
increased costs should be counter-balanced by the higher standards of performance which 
the Regulations will encourage. 



Extent of consultation 

Around 500 organisations and individuals were consulted. 87 responses were received. 
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Description of consultations with business 

A consultation document setting out draft Regulations for implementing the Unfair 
Contract Terms Directive was issued on 13 October 1993. This included a request for 
consultees to identify and quantify any additional direct or indirect costs (recurring or 
non-recurring) that would be likely to arise for their business or business sector. Replies 
were received mainly from the legal profession and from trade associations and other 
umbrella organisations. The majority were not able to provide useful information on 
compliance costs. 



Impact of the Regulations on small firms 

None of the respondents to consultation suggested that the Directive would present any 
particular problems for small firms. Insofar as small firms may be less likely to use 
standard form contracts, the Directive may have less impact on them than on large firms 
where such contracts are used more widely. 
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